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In Uie Court of Appeals of the District of Columhia. 


No. 2114. 

The Distbict op Columbia, Appellant^ 

V8. 

Don a. Sanpobd. 


« Supreme Court of the District of Columbia. 

Equity. No. 28688. 

Don a. Sanpobd, Complainant^ 

VS. 

The Distbict op Columbu, Ch^es H. Wiltsie, Joseph Lavezzo. 


United States op Amebica, 

District of Columbia, ssr 

It remember^, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 

/^Wowing papers were filed and proceed¬ 
ings had m the above entitled cause, to mt: 


Bill to CoTiccl Toxos otul Tox Sulco, 

Filed Jun- 4, 1909. 

In the Supreme Court of the District of finliimKig 

No. 28588. 


Don a. Sanfobd 

VS. 

The Distbict of Columbu, Cham,b8 H. Wiltsie, Joseph Laveoo. 

The complainant states as follows r 

1. That he is a citizen of the United fitnf/vi « rmmrin.i i 

of Columbia and files this suit iTlS^ ri,^ * 

2. The defendant. The District of Columbia, is a municinal «>r 
poration organized under the acts of Congress k that behdfand^k 
su^ in Its ojni nght. The defendant, Chas. H. WUW^ t non 
resident ^^the^District of Columbia, redding in 
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York, and is sued in his own right i\s the purchaser of lots 4 and 5, 
in square 669, at the tax sale in March, 1904, for Ae 4th instalment 
of watermain tax, whicli tax sales are yet outstanding. The defend¬ 
ant, Joseph Lavezzo, is a resident of the District of Columbia and is 
sued in his own right as the purchaser at Ae tax sale of Mait^ 
1904, of lot 6 m square 669, for the 4th instalment of watermain 
tax assessed against said lot and which tax sale is yet outstanding. 

3. That the complainant is the owner in fee simple of the west 
41 feet of original lot 3, and all of original lots 4, 5, and 6, in 

square 669, in the City of Washington, District of Columbia, 
2 said lots have a frontage of their entire width on O Street 
between North Capitol and 1st Street east, and extend back 
to an dley now called Decatur Street, on which there is also a front 
of their entire width. 

4. The defendant, the District o{ Columbia, through its officers 
and agents, under the authority conferred by the acts of June 23, 
1873, June 10, 1879, June 17, 1890, caused to be laid on or about 
March 1, 1894, a water-main in O Street for the service of lots in 
square 669, and other squares abutting on said 0 Street and assessed 
against said lots abutting on ^aid watermain, the prescribed rate of 
One dollar and twenty-five cents ($1.25) per front foot. Among 
the lots so assessed were the lots now owned by this petitioner as set 
forth in paragraph 3, which lots were then owned by one Augustus 
Burgdorf. 

5. That notwithstanding the assessments for watermain in 0 
Street as aforesaid, the said defendant, the District of Columbia, 
through its officers and agents have caused to be assessed against the 
same lots taxes for another water-main laid in the alley or Decatur 
Street in the rear of said lots on or about June 14, 1900. I^d taxes 
are as follows: 



$56.01 

83.51 

83.51 

83.72 


Making a total of. $306.75 

as the cost charged against said lots which amount bears interest 
at 10% per annum from July 10, 1900. Said water-main was laid 
and the taxes assessed under the supposed authority of the acts of 
June 23, 1873, June 10, 1879, June 17, 1890 August 11 
3 1894 July 8, 1898, and June 2, 1900, aUhe pm^Srate 

, . ^ of $1.25 per front foot abutting on said water main. All of 
which will appear by reference to the tax bills filed herewith marked 
exhibits and made part of this petition. 

6. And this petitioner charges and avers that he was not notified 
of the proposed assessment for the water-main to be laid in Decatur 
street, and was given no notice whatever until long after the assess¬ 
ment was made; that as soon as he was informed of said assessment 
for watei-main in D^tur Street, he protested and requested that 
the tax be not assessed against his property and warned the officials 
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of the District of Columbia that he intended to oppose and contest 
the tax and especially was this so at or about the time of the pio- 
posed sale for taxes thereafter. Nevertheless it appears that at the 
annual tax sale held in March, 1904, the defendant, the District of 
Columbia, by its officers and agents advertised said lots for sale for 
the 4th insUdment of water-main and sold said lots, 4, 6, and 6, 
as follows: 


Lot 4 to Charles H. Wiltsie for. $29.02 

Lot 6 to Charles H. Wiltsie for. $29.02 

Lot 6 to Joseph Lavezso for. $29.11 


and which sales are yet outstanding and constitute a lien upon peti¬ 
tioner’s property. The petitioner further states that the advertise¬ 
ment of said sales purport to show that improvements were upon 
said lots, whereas no improvements exist, nor did exist at the time 
nor were there ever any improvements upon this property; and peti¬ 
tioner claims that for this reason the sales are defective and should 
be cancelled. Yet the defendant, the District of Columbia, 
4 refuses to cancel said sales although requested to do so. 

7. Complainant is advised that under the law of June 23, 
1873, the said lots having been once charged with a water-main tax 
at the full prescribed rate of $1.25 per front foot, viz: on 0 Street, 
as set forth in paragraph 4, were not and are not subject to another 
v^ter-main tax, and that the tax imposed thereon on or about the 
14th day of June, 1900, and the costs thereof was made without 
authority or right in law and^ in direct contravention of the Statute 
of June 23, 1873, which distinctly states that “in no case shall the 
same lot be chargeable with more than one tax for laying of water- 
main and erection of fire plugs.” That as said tax was illegal the 
tax sales made thereafter on account of same were illegal and should 
be cancelled. 

8. That said water-main taxes other than those sold as set forth 
in paragraph 6, remmn upon the tax books of the District of Colum¬ 
bia to the pi^ent time and are considered by the officials of the 
District as existing liens upon said lots, and so the charges therefor 
are retained upon the tax books of the said District, whereby a cloud 
IS cast upon complainant’s title to his great injury, and this cloud the 
said defendant, the District of Columbia, refuses to remove although 
reouested to do so by this complainant throu^ his attorney, as 
will appear by reference to the correspondence on file with the Dis¬ 
trict Officials. 

9. Complainant further states that the laying of the water-main 

in the alley or Decatur Street was not requested by him nor by 
^ any one for him that it was and is wholly unnecessary and 

o complainant could not have the use and benefit of said water- 

main if he should so desire, for the reason that his said lots 
have not sufficient depth for a building in the rear, and the defend¬ 
ant would not permit the building of but one house on each lot. 

Wherefore complainant being without remedv save in a court of 
equity prays: 
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thfe defendant be served with process to appear and answer 

2. That this Honorable Court will decree the cancellation of all 
water-main taxes against the lots mentioned in the 6th paragraph of 

this bill, being the tax for water-main laid in alley or Decatur Street 
on or about June 14, 1900. 

* ^ square 669, of March, 1904, 

to OharlM H. Wiltsie and Joseph Lavezzo respectively, as set forth in 
paragraph 6 of this bill be cancelled and set aside. ‘ 

4. That the Mid lots mentioned and described in the 5th para- 
^ph of this bill be declared free and discharged from the liens 
claimed by the defendant, the District of Columbia, for said water- 
main taxM assessed against said lots for water-main laid in allev or 
Decatur Street, about June 14, 1900. 

^And for such other and further proper relief. 

The defendants to this bill are those named in the caption hereof 

W. WALTON EDWANDS. **•*>“> 

Solicitor, 


^ solemnly swear that I have read the foregoing bill by 
h me sub^nbed and know the contents thereof, that the matters 
and things therein stated of my own personal knowledge are 

^e and those stated upon information and belief I believe to be 
true. 

DON A. SANFORD. 

Sworn and subscribed to before me this 2nd day of June 1909 
J FRED McKEE, 

Notary Public, D, C, 


(Memorandum ,) 

Engineer Department, Water Office, 

District op Columbia, 
Washington, Oct, 22nd, 1900. 

Mr. Don A. Sanford to District of Columbia, Dr. 

For water tax on Lots No. 4-6 of 3 Square 669, being in- 

^almentNo.—. All of said tax levied July 10th, 1900. $223 03 

Interest 10 per cent. 

Book 19. Folio 363. 
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Memorandwm. 
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Enqinbbr Department, Water Office, 
District of Columbia, Oct 22nd, 1900. 

Advertised Water-main Tax. 

To all instalments of Tax for Water-Mains. $51.25 

To interest at 10 per cent, from May 15 ’99 to__ 

To Advertising, 1899 . . i oo 

To Auctioneer’s Fee. 


Amount sold for 


Book 19, Page 276. — of Lot 3, Square No. 689. 

To amount sold for at sale for taxes assessed in name of Don A. 

Sanford. 

Interest at the rate of 10 per cent, per annum from day of 
sale to date of redemption. ^ 

Amount required to redeem. 

Received Payment, 

-, Collector, 

By-. 


8 Answer of Charles H, Wiltsie, 

FUed Jul- 23,1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28,588. 

Don a. Sanford 
vs. 

District of Columbia, Charles H. Wiltsie, Joseph Lavezzo. 

The answer of Charles H. Wiltsie to the bill of complaint ex¬ 
hibited against him and others in this cause respectfully shows: 

That in so far as he is concerned in the matters and things alleged 
in the said bill of complaint he says that he was the purchaser at the 
tex sale of March, 1904, of lots 4 and five in square 669, for the 4th 
instalment of water-main, amounting on each lot to $29.12, and that 
if the facts be as stated in the bill of complaint this defendant be¬ 
lieves that the complainant is entitled to cancellation of said tax 
sales, and so far as this defendant is concerned — has no objection to 
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the same being cancelled, but in such event he submits that it would 
be propter for the District of Columbia to refund purchase money 
paid at tax sales with interest as the law allows in such cases. 

And having fully answered in so far as the allegations of the bill 
relates to this defendant, he prays to be, hence dismissed without 
costs. 

CHARLES H. WILTSIE. 


9 Defendanf8 Answer. 

Filed Aug. 23, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28,588. 

Don a. Sanford 
vs. 

The District of Columbia. 

The Answer of the defendant, The District of Columbia, to the 
bill of complaint, filed herein respectfully shows to the Court as 
follows: 

1. This defendant admits the allecrations of paragraph one. 

2. This defendant admits the allegations of paragraph two so 
far as they concern the District of Columbia. 

3. This defendant admits the allegations of paragraph three. 

4. This defendant admits the laying of the water-main on 0 street 
as set forth in paragraph number ^ur and says the same was laid on 
or about February 1st, 1894; that the complainant^s property was 
as^ed for the said water-main on the 15th day of May 1899, which 
said a«5sessment was cancelled by reason of the decision in Di.«trict of 
Columbia vs. Burgdorf, 6 App. D. C. 465, and afterwards re-assessed; 
and that thereafter at a date unknown, but before the filing of the 
bill herein, the said re-assessments against Lots Nos. 4, 5, and 

6 in the bill mentioned, in Square No. 689, were cancelled by 
10 the Water Registrar, who had charge of water-main assess¬ 
ments at that time, that the assessment against the west 41 
feet of Lot No. 3 was cancelled Aue^st 13, 1909; that no money was 
ever paid to the District of Columbia on account of said assessment* 
and no steps were taken to collect the same. 

5. Answering paragraph five this defendant says that the water- 
main in Decatur street was laid on or about June 14, 1900, and the 
a^ssments against the property of complainant, as set out in his 
bill, were made on or about the 10th day of July, 1900, and the 
complainant was served with noti^ of the said assessment on the 
31st of July, 1900; that the said as.sessments were payable in 
four annual instalments under the law; that lot No. 4 was sold at 
the tax sale of 1903, for failure to pay the second and third instal¬ 
ments of $20.88 each, and was sold at the tax sale on March 17 
1904, for failure to pay the fourth instalment of $20.87; that lot 
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No. 5 was sold at the tax sale of March 17, 1904, for failure to psy 
the fourth instalment of $20.87; that lot No. 6 was sold at the tax 
sale of March 17, 1904, for failure to pav the fourth instalment 
of $20.93. 

6. Answering paragraph six of the said bill this defendant says 
that the complainant was not consulted as to the advisability of 
the proposed watermain nor was given notice that the said work 
was contemplated, but was given notice of the assignments against 
his property after the performance of the work, as above recited; 
that the laying of the said watermain was authorized and directed 
by the Commissioners of the District of Columbia and was in their 

judgment necessary and proper; that defendant has no 

11 knowledge of any protests made by the complainant, and, 
if the same be material, asks for strict proof thereof; that 

the defendant has letters from the complainant offering to pay the 
said ^essments less the penalties accrued thereon. 

This defendant admits the tax sales as set forth in paragraph six. 

Defendant admits that the advertisement of the said property, 
purported to show that the said lots were improved, whereas they 
were not improved; but defendant says this error is immaterial in 
this cause, and none of the purchasers at the said tax sales have 
complained thereof. 

7. Answering paragraph seven, defendant says that the said prop¬ 
erty is not charged with assessments for the laying of two water- 
mains, but that the assessment on account of the watermain laid 
in 0 street has been cancelled, as set forth in paragraph four of this 
answer, and that the assessment on account of the laying of the 
main in Decatur street is legally due and valid, and is still unpaid 
except as satisfied by the tax sales hereinbefore set out. 

8. The matters and things set out in paragraph eight of the bill 
have been fully answered by this defendant. 

9. Answering paragraph nine defendant admits that the laying 
of the watermain in Decatur street was not requested by the com¬ 
plainant , defendant denies however, that the same was unnecessary 
and asserts that the same was authorized and directed by the Com¬ 
missioners of the District of Columbia and was necessary and proper 

in their judgment, and the complainant is entitled to the 

12 use and^ benefit of the said watermain in Decatur street for 

the service of his property mentioned whenever the said com¬ 
plainant shall improve the said property or whenever any proper 
occasion shall arise for the use of the said watermain. ^ 

Having fully answered, defendant prays to be hence dismissed 
with its costs in this behalf most wrongfully incurred. 

THE DISTRICT OF COLUMBIA. 

By HENRY L. WEST, 

W. KELLY (Acting), 

E. H. THOMAS. 

Solicitor for Defendant. 

[SBAL.] 
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District op Columbia, n: 

Henry L. West and William Kelly (Acting) being duly sworn 
Sev Commissioners of the District of C^lumbm, that 

th!^n.«?f?r<, ^ subscribed to by them and that 

the mattere and Aings therein set forth, are stated on official infor- 
mation and belief and they believe the same to be true. 

HENRY L. west. 

W. KELLY (Acting). 

Subscribed and sworn to before me this nineteenth day of Au- 
^ust A, u. lyuy* 

] WILLIAM TINDALL, 

Notary Public, D, C. 

Replication, 

Filed Aug. 27, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. 28588. 

Don a. Sanford 
vs. 

The District of Columbia. 

■rae complainant hereby joins issue with the defendants upon 
their answer filed herein. ^ 

W. WALTON EDWARDS, 

Att*y for Complainant, 

Depositions on Behalf of Complainant, 

Filed Sep. 29, 1909. 

In the Supreme Court of the District — Columbia. 

Equity. No. 28688. 

Don a. Sanford, Complainant, 

vs. 

The District of Columbia, Defendant. 

Washington, D. C., Sept, 20, 1909—Monday, at 10 a. m. 

Met, pu^ant to agreement, at the offices of W. Walton 
14 Edwards, Esq., Equity Building, No. 219 John Marshall 
Flace, Northwest, on the date above indicated, to commence 
the taking of testimony on behalf of the complainant. 

Present * W. Walton Edwards, Counsel for the complainant * F H 
Stephens, Esq., of counsel for the defendant. ' * ’ 
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Thereupon Don A. Sanford, the complainant, a witness of com¬ 
petent age, called on his own behalf, being first duly sworn accord¬ 
ing to law, to testify the truth, the whole truth and nothing but the 
truth relating to the cause at issue, was examined and testified as 
follows: 

Direct examination. 

By Mr. Edwards: 

Q. Please state your full name? A. Don A. Sanford. 

Q. Mr. Sanford, in regard to this property, being part of Lot 3, 
and lots 4, 6, and 6, in Square 669—when did you buy it? A. I will 
have to refresh my memory on that matter. 

Q. I will show you certificate of title in order that you may refi^h 
your memory? A. I bought it on the 1st of February, 1898, for 
cash. 

Q. How did you come to buy this property, and who did you pur¬ 
chase it from? A. I bought it at an auction sale—I tWnk it was 
sold at a trustee’s sale. 

15 Q. What announcement, if any, was made at the sale? 

Mr. Stephens : I object to that as immaterial and irrelevant, and 
not binding upon anybody except the vendors. 

A. The announcement was made that it was sold at so much cash, 
if I remember right, and it gave three years to pay the balance of the 
money. 

Q. What terms? A. One third cash, and the balance in one, 
two and three years. 

Q. Was it sold free from all incumbrance? A. Yes; the state¬ 
ment was made that the sewer was run on 0 street, and that there 
Would be no expense whatever incurred by that. 

Q. Was anything said about water main taxes? A. Yes, the water 
main tax was spoken of in that announcement that the property was 
free from all incumbrances. 

Q. Do you mean, when you spoke of the sewer, water main? A. 
Water main and sewer—all these were already run. 

Q. When you purchased the property did you have a certificate of 
taxes obtained from the Tax Office? A. I did. It was sold free of 
taxes, and in order to verify it, I ordered a tax certificate from the 
Tax Office. 

Q. Do you recollect what that showed? 

Mr. Stephens : Objected to as not being the best proof of that. 

Q. Mr. Sanford, please state what that certificate of taxes showed? 
A. It showed that there was no incumbrance whatever on this prop¬ 
erty. 

16 Mr. Edwards: I show you the certificate and ask you if 
that is the tax certificate which you obtained from the Tax 

Office at the time? A. (After looking at the same.) Yes, that is it. 

Q. Now, you may read from that tax certificate what it said about 
water-main taxes? 

Mr. Stephens: I object to anything being read from the tax cer¬ 
tificate until it is offered in evidence. 

2—2114a 
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Mr. Edwards: T am going to offer the tax certificate in evidence. 
Mr. ^fEPHENs : You should offer it in evidence first. 

Mr. Edwards : I offer the tax certificate in evidence and a^k the 
Jiixaminer to mark it as an exhibit in this case. 

XT referred to put in evidence and marked DAS 

Q. What did you find on that certificate? A. There is no charee 
for water-main taxes—the tax certificate shows the property to be 
clear of any incumbrance for water main. 

Q. That was in accordance with the announcement at the sale_ 

that it was clear of all taxes at the time of the sale? A. Yes sir. 

1 •?* ^ XT® ^®re was a water main 

laid on 0 street, Northwest? A. Yes sir. 

Q. How did you know that? A. At that time the auctioneer an¬ 
nounced that there was a water main laid on 0 street, Northwest at 

the time I purchased the property. He also said there w^ a 
17 sewer laid. 

.Q* that announcement play any part in the price you 
were paying for the property? A. It did. 

Mr. Stephens: I object to that question and answer of the wit¬ 
ness, as being immaterial and irrelevant. 


Q. What difference did it make to you, Mr. Sanford, as to whether 
or not there was a water main already laid in the property^ A I 

was willing to pay more, and would have paid more if there had 
been. 

Q. Mr. Sanford, this property was sold at tax sale in March, 1904 
for the fourth instalment of water main tax I believeA Yes* two 

lots numbers 4 and 5 were sold to Charles H. Wiltsie and LoU6 to 
Joseph Lavezzo. 

Mr. Stephens: Mr. Edwards, where did you get that informa¬ 
tion. 

^^ received it from the delinquent tax sale list. I 
will exhibit the same at the hearing. 

I offer in evidence the tax sale record showing the sale of this 
property for taxes. This shows the property assessed with improve¬ 
ments, being lots 4, 5 and 6. 

Q. Were there any improvements on the property described in 
this suit? 

Mr. Stephens: I object to this testimony, because these matters 
are all admitted in the answer filed in this cause, and it is unneces¬ 
sary to take evidence on that matter. 

A. No, sir. 


18 


Mr. Edwards: I also offer in evidence the advertisement 
of the property at tax sale, and will ask the Examiner to copy 

prepared by the Tax Collector, and 
state Aat the pnnted tax book will be exhibited at the hearing At 
page 132, it reads as follows: ® 

Mr. Stephens: I also object to that for the 


same reason. 
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Note.— Upon request of counsel for the complainant, the adver- 
fSl^ “ copied into the record as 

“Sanford, Don A. 

Lot 4 and improvements: 

Fourth instalment of water main tax... Ron ft 7 

Interest from July 10th, 1900 .. 7*^ 

Advertisement.. !!!!!.!!.!. ^ 


Lot 6 and improvements; 


$29.02 


4th instalment water main tax. roa oq 

Interest from July 10, 1900. 7 as 

Advertisement. . !.!!!.!!! . *50 

$29 02 

Lot 6 and improvements, all of tax for year 1903: 

4th instalment of water main tax... roa qo 

Interest from July 10, 1900.. 7 *^ 

Advertisement.[ * [. 

$29.11 

19 Q. Mr. Sanford, did you have any notice of the proposed 
water main to be laid in the alley in the rear of your lots? 

Mr. Stephens: I object to the question, as it is immaterial. 

A. No, sir. 

Q. Is the water main now laid in the rear of your lots in the 
alley, of any use whatever? A. Not to mo. » m uie 

Mr. Stephens: I object to that question also for the same reason. 

Q. From what water main do you use when you have occasion 
to use any water mwn? A. I am using water from the 0 street 
water rnmn—I used it from the 0 street water main 
Q. It is indicated on the map that the water main on 0 street is 
a D-inch water main, and the enter main on Decatur street is a 
<t-inch water main-r-do you know whether that is a fact? 

Mr. Stephens: I object to the question as leading, and also as 
supplying evidence. s, ae 

A. No, sir; I don’t know that: I do not know about the sues of 

tue water^ mams, but I have no occasion to use the Decatur Street 
water mam. 

Q. When did you learn of the Decatur Street water main havine 
b^n laid. A. I don t tiimk I learned it until I received a bill for 

U10 1&X6S. 

Q, Have you that bill with you? A. I have it at home—I have 
not It here. 
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Q; If you can find it, file it as an exhibit in this case A. 
1 will. 

I offer the paper referred to in evidence and aak 
that it be marked as an exhibit in this cause. 

NoTE.~Paper referred to put in evidence and marked Exhibit 
D. A. S. No. 3. 

Cross-examination: 

By Mr. Stevens: I have no cross examination of this witness. 

As this session consists almost entirely of matters admitted bv the 
answer, counsel gives notice that they will ask that the costs of this 

c^plai^^t result of the case may be, shall be borne by the 

DON A. SANFORD. 

19 ^bscribed and sworn to before me this 29th day of September, 

WILLIAM H. SHIPLEY, 

Ex{VtfVl7t€T %Tt ChCLttC^Ty^ 

Washington, D. C., Sept. 28, 1909—9:30 a. m. 

• to agreement, at the Municipal Building Wash- 

ington Distnct of Columbia, on the date above indicatedfto tou- 
tinue the^king of teshmony on behalf of the complainant. 

21 pldn^t”*' Edwards, Esq., Counsel for the oom- 

N^.—Waited until 11:80, and as counsel for the defendant was 
unable to be present, adjourned subject to agreement. 

WILLIAM H. SHIPLEY, 

Examinsr in Chancery, 

22 H. A. S., 1. 

Office of the Assessor, District of Columbia. 

C, 65. 

#35212. Washington, D. C., Feh. 3rd. 1898. 

-Mr. Fulton and Edwards (call): 

C..s, T& r , 5 . « 

fro?t“> rear alley no other 

the tax J^nd'assessments to due mTu^^J 

the followng assessments of ta.xes as hereon certifed to 
COTS m charge of the respective accounts 
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(Special Assessment Division, 

Feb. 4,1898, 

District of Columbia.) 

Office of the Special Assessment Division, District of Columbia. 
Assessor, D. C.: 

I hereby certify that upon the profieriy above described in thia 
certificate, the records of this office show the following unpaid assess* 
inents for special improvements: 

assessments for Paving $378.66 and interest 
13/273. from August 11, 1896. 

Corporation assessments None. 

H. Costs, None. 

J. W. DANIEL, 

Special Assessment Clerk, D. C. 

No. 102,482. 


Engineer Department, Water Office, District of Columbia. 


Cane. 

17/171. 


Cancelled. 


Assessor, D. C.: 

oq that upon the property described in this 

16 certificate, the records of this office show 

Received Feb. 7, 1898. Cancelled. Water Office. 

with penalty and interest as provided by law. 

By order of the Engineer Commissioner: 

Water Rent Excepted. 

. J. WILL CROSS, 

CleTk %n Charge of Water Taxes, 

General taxes due as follows; 

1895 $116.52 all 

1896 $116.52 all 

T. . , 1897 $93.21 all 

Due for the year ending June 30th 1898 $93.21 all with penalty 
and interest thereon, as provided by law. ^ ^ 


Office of the Commissioners of the District of Columbia. 


Washington, August 27,1894. 

Orde^: That the order of July 24,1894, relative to certified state¬ 
ments of taxes and assessments under act of May 13, 1892, is hereby 
modified so as not to require the Assessor to include reference in said 
TOrtificates to any sales prior to the year 1878; sales where deed has 
been executed and delivered by the Commissioneis in 
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of said sale; and any sales whose omission is requested by the ap¬ 
plicant In case of such omission by request the certificate shall 
state on its face— Tax sales omitted by request of applicant” Also 
that a copy of this order be printed on said certificates 
By order: 

“W.” “B ” Secretary. 

Witness my hand and seal of office the 3rd day ot Feb.. 1898 
Fee, 60 Cents, Paid. 

MATTHEW TRIMBLE, 
Assessor District of Columbia, 

By GOFF A. HALL, 

Assistant Assessor, 

24 Washington, D. C., Sept, 22, 1909— 

Wednesday, at 9:30 a. m. 

Met> piirsuant to agreement, at the Municipal Building, District 
of Columbia, on the date above indicated, to continue the takine 
of testimony in this cause. 

Present: W. Walton Edwards, Esq., Counsel for the complain* 
ant. ^ 

F. H. Stephens, Esq., Counsel for the defendant. 


Note. —As the witness did not appear, an adjournment was taken 

until Saturday, October 2nd, 1909, at the same place at 9:30 o’clock 
a. m. 


Examiner in Chancery, 

Washington, D. C., Oct, 2, 1909— 

Saturday, at 9:30 o’clock a. m. 

Met, pursuant to adjournment, at the Municipal Building, Dis¬ 
trict of Columbia, on the date indicated, to continue the 
-5 taking of testimony on behalf of the complainant. 

^^nt: W. Walton Edwards, Esq., Counsel for the Complainant. 

F. H. Stephens, Esq., Counsel for the defendant. 

Whereupon Frank W. Cheek, a witness of competent age, called 
for and on behalf of the complainant, being first duly sworn ac¬ 
cording to law, was examined and testified as mllows: 

Direct examination. 

By Mr. Edwards: 

Q. Please state your full name and occupation? A Prank W 
Cheek; I am a clerk in the Water Main Tax Di^sion of the As¬ 
sessor’s Office. 

Q. You are in charge of the Water Main taxes here? A. I am. 
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^ *" y®“*' recor<Js> and show as 

ftiov chwges are against lots 3, 4, 5 and 6, in square 

of m feet of lot 3, in square 669, there is a ^arge 

on lO^^fgOO. ' “““ assessment was le^ 

Q. Under what law? A. Levied under the Act of 1899 
Q. Now what IS agmnst lot 4? A. Lot 4 was assessed for $83.61 
and we^sbll^have a^inst it taxes due to this office amountog to 

26 Q. The first instalment was canceled? A. Yes, the sale 

00,1 r ed and the tax was restored. The second, third 

and fourth instalments were sold at tax sales of 1903 and 1904 
The fourth instalment was sold on March 14,1904. ’ 
A Ym dr** * **** instalments is outstanding? 

oii?' j ’ other water main assessments 

against th^ lots? A. None charged against them now. 
Were there at any time? 

Mr. Stephens: I object to the question as immaterial and not 
concerning the present litigation. 

Tv^ir* question were assessed for water 

^ j ^essment was subsequently canceled, 
for?/ cancellation and the reason there- 

Mr Stephens: I object to his giving any reasons. 

A. I could not tell you the reasons. 

Q. Why cannot you tell me the reason? 

Mr. Stephens: He has no authority to cancel the water main 
taxes. 

Q. Are there any official records in this office which give the 
reasons why that was canceled? A. Yes, sir. ^ 

Q. Are thev accessible? A. Yes, sir. 

seen now without inconvenience? A 

(No answer). 

hnow the reasons for the cancellation of the water 
mains laid in O street and assessed against these lots? A No sir* 
they were canceled by order of the Water Registrar, at that time he 
had charge of the water main taxes. 

Mr. Stephens: That is also set forth in the answer ffied by the 
District of Columbia. 

Q. Mr. Cheek, these sales are outstanding? A. Yes sir 
Q. By whom are they held? A. I could not give you that. 

Q. Now, take lot 6? A. Lot 5 was assessed for $83.61. There 
are three instalments due on it to this office to the amount of 
$62.64. ” 

Q. Which instalments are due? A. The 1st, 2nd, 3rd. The 4th 
instalment was sold March 17th, 1904. 

Q. That sale is still outstanding? A. It is still outstanding. 
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Q. Now, take lot 6? A. Lot 6 was assessed for $83.72. The 1st, 
2nd and 3rd instalments are due in the amount of $62.79. 

Q. Are there any other lots than those involved in this suit in 
this square assessed for more than one water main? 

Mr. Stephens: I object to that question, because it has 
28 nothing to do with this litigation, what has happened to 
other lots. I instruct the witness not to answer the question. 

Mr. Edwards: Still I insist on an answer, and I deny the right 
of counsel for the District to instruct the witness not to answer the 
question. Let the witness make his objection if he does not wish 
to answer the question. 

This is not the defendant's witness. Counsel has no right to 
instruct my witness not to answer the question, and especially as the 
witness has not objected to answering, the question. 

Mr. Stephens: I think I have a right to instruct the witness not 
to answer the question, as he is an employee of the District of Co¬ 
lumbia, and I am representing the interests of the District of Colum¬ 
bia, and this question calls for information which has no relevancy 
to the present litigation and it means a search of the records, and a 
consumption of unnecessary time by the witness. 

Mr. Edwards: Counsel for the complainant states that this infor¬ 
mation could be obtained within five minutes, and the witness is 
ready, and appears to be w’illing to answer. 

Q. Mr. Cheek, do you object to answering that question? 

Mr. Stephens: I have instructed the witness not to answer the 

? [uestion. Counsel for complainant will have to get permission 
rom the Court to that effect. 

Q. Suppose the witness insists on answering the question. Do 
you refuse to answer the question? A. I am an employee of the Dis¬ 
trict of Columbia. 

Mr. Edwards: I reserve the right to apply to the Court for in¬ 
structions as to whether the witness should answer the ques- 
29 tion. 

Q. Mr. Cheek, I show’ you a map of a portion of that square, 
showing lots 3, 4, 5 and 6, involved in this suit, the only lots which 
abut upon O street and Decatur street in that square? 

Mr. Stephens: That is a matter which speaks for itself. 

Witness: That is shown to be the case, apparently, from this 
Baist Plat book of the District of Columbia. 

Q. From the Plat Book, Mr. Cheek, it appears that the houses 
abutting upon Decatur street are all small? 

Mr. Stephens: I object to this statement of counsel. 

Q. These houses indicate on this map not more than two stories 
high? A. I could not tell you that, Mr. Edwards, from the Plat 
B<^k. 

Q. Could you not tell from the width of the houses that they 
could not p)ossibly be more than that? A. Not necessarily. 
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Q. I direct your attention to lots immediately in the rear 

# ^ 6~they appear to be brick houses with a depth 

of 29 feet? ^ 

Mr. Stephens: I object to this testimony on the part of counsel. 

Q* think these houses could be more than two stories 

high. A. I don^t think I am able to answer that question. 

Mr. Stephens: I object to the witness stating that uMess he 
knows of his own knowledge. 

OA plat book shows a three inch water 

dO main in Decatur street—is that water main big enou^ to 
se^e for a very large house or building? A. As a matter 
of fact, there is a four inch water main abutting against these lots 
3, 4, 6 and 6. 

Q. Suppose, Mr. Cheek, apartment houses were built upon lots 
3, 4, 5 and 6—do you think the water main in Decatur street would 
be sufficient to serv^e that? A. I am not competent to answer that 
question. 

Q. What class of water mains are being laid now, Mr. Cheek? 

^ Mr. Stephens: I object to that question, being irrelevant and 
immaterial. 

Q. State if you know? A. They are laying 6 and 12 inch 
mains. 

Q. You are not laying any more three inch mains? A. Once 
in a while. 

Q. For what purpose are these three inch water mains laid? A. 
For the same purpose as 6 and 12 inch water mains. 

Q. But not for very large houses? A. In suburban districts 
where only a few houses are to be supplied—simplv temporarv 
mains—not permanent. ^ y 

Q. You say that that is a four inch main? A. Yes. 

Q. Is it a 4-inch main its entire length? A. No, not the entire 
length. The main is three inches against lots 75 and 76, and 
4-inch-s, according to the records of the Water Department against 
lots 4, 5, and 6. 

Q. The other part of the main connecting with the larger 
31 main in North Capitol street is a three inch main? A. Yes, 
sir; three inch main from here, (Indicating) and four inch 
main from here (Indicating). 

Q. Do you know for what purpose that water main was laid? A. 

I could not tell you, sir. 

Mr. Edw^ards: Counsel for complainant states that he has made 
eveiy effort to see the papers and proceedings in regard to the 
laying of this water main, but has been unable to locate them in the 
Municipal Building? 

Q. Mr. Cheek, is this a correct copy of the plat in so far as it 
shows lots 3, 4, 5 and 6. A. Yes, sir; I think so. 

Mr. Edwards: I offer this plat in evidence, and ask the exam¬ 
iner to mark the same as an exhibit in this case. 

3—2114a 
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Witness continuing: There should be a four inch water main 
abutting on lots 3, 4, 6 and 6. With that exception it is correct. 

Note.— Plat referred to offered in evidence by counsel for the 
complainant, and marked Exhibit D. S. No. 1. 

* 1 object to the plat as not having been properly 

Cross-examination. 

By Mr. Stephens: 

Q. Mr. Cheek, the amounts you have stated are still due for the 
water main assessment laid against lots 3, 4, 5 and 6, for the water 
main laid on Decatur street? A. Yes. 

Stephens: I want to state here that no material 
82 evidence has been developed in this examination which has 
not been admitted by the answ’er filed in this case, and there¬ 
fore the costs should not be charged to the District of Columbia in 
any event. 

Mr. Edwards: Counsel for complainant states that but for in¬ 
structions of coun.sel for the District of Columbia, material evidence 
would have been elicited from this witness. Counsel further states 
that counsel for the District of Columbia has obstructed the taking 
of this testimony with numerous objections which have been at a 
greater cost than the evidence taken. 

Mr. Stephens: That is a matter for the Court to pa.ss, not for 
counsel for the complainant. 

Redirect examination. 

By Mr. Edwards : 

Q. I see a memorandum on some of these cards “request refused.'' 

11 A * ^ ^ . t^i. A. A request was made for the 

cancellation of that tax sometime ago, iuid the request was refu.sed 
by the Commissioners. 


Subscribed and sworn to before me this — day of October, 1909. 


Examiner in Chancery. 

^ Edwards, a witness of competent age 

called for and on behalf of the complainant, being first duly sivorn 
according to law, testified as follows: 

33 My name is W. Walton Edwards; I am counsel for the 
complainant in this case, and in my investigation of the 
matters involved in this case, I have prepared from the Plat Books 
a draft of the part of the square No. 669, showing the lots abutting 
D^atur street, which plat I have offered in evidence in this ca.se. 
From my examination of the matters, it appears that only lots 3 4 
5 and 6, abut upon Decatur street and 0 street, and they are the onlv 
lots which according to my information, are charged with or have 
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l^n charged ydth ^o water mains assessments. I am familiar with 
the property in this locality, and the houses abutting on Decatur 
street are small, being not over two stories in height, and of very 
narrow width. Most of these houses were built many years ago, I 
think before this water main was laid in Decatur street. 

^ Mr. Stephens: I object to this evidence, being irrelevant and 
immaterial to the issue in this case. 

Witness continuing: As counsel for Mr. Sanford I have re¬ 
peated! v requested the cancellation of this water main in Decatur 
Street, but my request was refused. 

Mr. Stephens: Also objected to as immaterial and irrelevant. 

Continuing: I also objected to the property being sold for taxes, 
but my request was likewise refused. 

Mr. Stephens: Also objected to as irrelevant and immaterial. 

Cross-examination. 

By Mr. Stephens : 

Q. Do you mean to say, Mr. Edwards, that these lots in 

34 controversy were at any one time subject to two assessments 
for water mains? A. Yes, sir, I do, and I submit herewith 

correspondence which shows that on the first of April, 1909, I wrote 
to the Commissioners of the District of Columbia, requesting that the 
0 Str^t water main be cancelled, for the reason that they had issued 
a certificate as to taxes when Mr. Sanford bought this property, 
whi^ certificate did not show the water main, and their reply of 
April 9th at which time the lots were charged with water mains on 
iwth 0 street and Decatur Street. My letter to the Commissioners 
is somewhere in the Municipal Building, and I request that counsel 
for the District of Columbia produce it, otherwise I will submit a 
copy from my letter book. 

Mr. Stephens: I have no objection to that. The report of the 
Assessor shows the assessments have been canceled. I read from the 
report. 

Mr. Edwards: I object to that, because it is uselessly encumber¬ 
ing the record in this case. 

Mr. Stephens : The report says: These assessments were canceled, 
Feb. 23, 1895, under decision of Court of Appeals, D. C., in the 
'^Burgdorf Case,^^ because they had not been authenticated by the 
proper officer and not b^ause of ^^no, order to do the work'' as stated 
in the written communication. 

Witness: That letter also shows that they were reasses.se8 and 
borne upon the records afterwards. 

Q. Then you knew that this reassessment had been can- 

35 celed before the filing of the bill in this case? A. As to lots 
4, 5 and 6 I did. As to lot 3, it was not canceled until after 

filing of this bill—see your answer- 

Q. Now, at the time this bill was filed, do you mean to state that 
there were two sets of assessments standing against thk lot, one for 
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the main on 0 str^t, and ono for tho inAii> in Dooatur 84root? A. 
At the time this bill was filed, there were two assessments against 
part of lot 3, one in O street and one in Decatur Street. Howevw, 
before the answer of the District of Columbia was filed, the 0 street 
assessment was, for some reason, not known to me canceled. The 
asse^ments for 0 street water main against the other lots were can¬ 
dled at some date prior to the filing of this bill, but subsequent to 
the date of this letter of April 9th, 1902. I cannot state just when 
they were canceled as the records accessible to me do not disclose. 

Q. Did you read this report of the Assessor of April 7th, 1902’ 
A. I did. 

Q. Does not that state plainly that these assessments were can¬ 
celed February 23rd, 1895? A. Yes, but it also shows that they 
were reassessed and borne upon the tax records afterwards. That 
letter also says that they were reassessed and borne upon the records 
afterwards. 

, ^ reassessment had been quashed before 

the fihng of the bill in this case? A. As to lots 4, 5 and 6,1 did. 

36 Mr. Stephens: I make the same objection on the record 
as to the cost of this testimony as I have before made. 

Mr. Edwards: Counsel for complainant states that he deemed it 
necessary to take this testimony in order to clearly show the records 
in this case. 

W. WALTON EDWARDS. 

Subscribed and sworn to before me this 2nd day of October, 1909. 

Examiner in Chancery. 
Executive Office, 

Commissioners of the District of Columbia, 

Washington, Ajml 2 , 1902 . 

Sir : The Commissioners of the District of Columbia have received 
and will give due consideration to your letter of the 1st instant rela¬ 
tive to water main assessment against property in square 669 in the 
name of D. A. Sanford. 

Very Respectfully, 

WILLIAM TINDALL, Secretary. 

jj --Walton Edwards, #317 John Marshall Place, Washington, 

(In l^d pencil;) Request for cancellation of taxes on O St 
watermain. on a/c cert as to taxes. 


L. B. 7/210. 
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W. Walton Edwards, 

Attorney and Counsellor at Law. 

Rooms 9, 10, and 11 Equity Building, 317-319 4y2 St. N. W., Wash¬ 
ington, D. C. 

Telephone Main 3523. 


Commissioners of the District of Columbia. 


April 1, 1902. 


Gentlemen : I have the honor to apply for Mr. D. A. Sanford 
for cancellation of the water-main tax reassessed May 15. 1899. 
against lote 3, 4, 5, 6, square 669 in name of D. A. Sanford, amount¬ 
ing to $287.71 mth interest as claimed by law. 

Mr. Sanford is the owner of this property, having acquired title 
by deed recorded Feb. 4 1898 liber 2294 folio 221, and at the time 
of his purchase, he had through his attorneys, PYilton & Edwards, 
obtained a certificate as to taxes bearing date Feb. 3,1898, No. 35,212 
which does not show existence of any watermain tax. Mr. Sanford 
purchased said property upon the strength of said certificate as to 
taxes, and he is justly entitled to have this watermain tax canceled 
and stricken from the records. 

It further appears that the original watermain tax was cancelled 
in 1895 by certiorari proceedings on the ground of no order to do 
the work. See Burgdorf vs. Dist. of Col., 7 Appeal cases, 465. The 
attempted reassessment of this tax was therefore, without authority 
of law and should be cancelled even if Mr. Sanford were not pro¬ 
tected by the certificate as to taxes furnished as aforesaid. 

Very Respectfully, W. WALTON EDWARDS. 
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Executive Office, 

CoKMISSIONEBS OF THE DISTRICT OF COLUMBIA, 

Washington, April 9, 1902. 


Mr. W. Walton Edwards, 317 4th Street N. W. 

Dear Sir: Relative to your request of April 1, 1902 on behalf of 
D. A. Sanford for cancellation of water-main assessments against 
part of lot 3 and lots 4, 5 and 6, square 639, I am directed to send 
you herewith copy of report by the Assistant Assessor, from wfaidi 
it appears that the facts in the case do not warrant the cancellation 
of tne assessments, and the Commissioners must accordingly decline 
to comply with your request in the matter. 

Respectfully, 

W. TINDALL, Secretary. 


40 April 7, 1902. 

These assessments were canceled, Feb. 23, 1895, under decision 
of Court of Appeals, D. C., in the “Burgdorf Case'' because they had 
not been authenticated by the proper officer, and not because of “no 
order to do the work" as stated in the written communication. 

Feb. 3. 1898, tax certificate #35,212 was issued on the property 
in question, which recited that water-main assessments were “can¬ 
celed.” 
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Mr. Sanford acquired title to tlii.^ property by deed dated Feb 4 
1898, recorded Feb. 12, 1898. ’ ' 

The Act of Congress of July 8, 1898, authorized the Commission¬ 
ers of the District of Columbia to reassess, within one year all as¬ 
sessments for water-mains which had been quashed, set iide or 
dwlared void by the Supreme Court of said District*or have been 
other-wise canceled or set aside by reason of such tax or assessment 
not having been authenticated by the proper officer. May 15, 1899, 
this property was reassessed, under the provisions of this Act. 

This reassessment was levied about one year and three months 
after Mr. Sanford acquired title to the property and after date of tax 
certificate to which writers refer; consequently the case does not 
come within the scope of the Act of Congress of May 13, 1892, re¬ 
lating to taxes and tax sales. 

(Signed) E. W. W. GRIFFIN, 

Acting Aasessor, D, C, 

Copy. 

A. M. 


(Here follows plat marked p. 41.) 


42 Opinion of Court. 

Filed Dec. 1, 1909. 

In the Supreme Court of the District of Columbia. 

No. 28588. Equity. 

Don a. Sanford, Complainant, 

V. 

The District of Columbia, Charles H. Wiltsie, Joseph Lavbzzo, 

Defendants. 

The complainant states in his bill that he is the owner of part 
of lot 3, and all of lots 4, 5 and 6, in Square 669, in this city, 
fronting on O street, between North Capitol and 1st Streets East, 
and running back to an alley called Decatur Street. 

That the District of Columbia, through its officers, about March 
1, 1894, caused a water main to be laid in O Street, for the service 
of lots in said square 669, and other squares abutting on said 
street; and assessed against complainant’s property $1.25 per front 
foot. The said lots now owned by this petitioner at that time 
belonged to Augustus Burgdorf. 

Notwithstanding such assessment, the District of Columbia, 
through its officers, on or about June 14, 1900, caused to be assess^ 
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OT Ete^t^r lots taxe'. for another water main laid in the alley. 

aggre^ting $306.76, and which amount 
De^ interest at 10% per annum, from July 10, 1900. 

That TOmplainMt was not notified of the proposed assessment, 

and was given no notice whatever until long after the as- 

t ^ment made. That he protested against it when he 

tendeH to*^°**^ it! and notified the District officers that he in- 

M **• Nevertheless, at the annual tax 

for Ak^^thi^fonrt^® Columbia, advertised said lots 

lor Mle for the fourth instalment of water-main, and sold lots 4 

SeL fSSTi ® ‘® defen^t 

l^vezzo for $29.11, which sales are outstanding, and constitute a 
hen on complainant’s property. That the adfertisemerT^d 
lote purported to show improvements upon said lots, whereas no im¬ 
provement existed; and for this reason the complainant claims the 
rofnset*^ defective and should be canceled; yet the said District 
fe* k f?®®’ notwithstanding his request. 

1 hat he is advi^d that under the law passed by the leeislative 
Membly, June 23, 1873, (Atert’s Compiled Statutes, p. 648) 
lots having been once charged with water-main tax, were not subject 
water-main tax; and that the last asse^ment wa^ Su 
«'ntrary to the said act. That said water-main to 

•^niains upon the to books 
of the District as hens upon the said lots, whereby a cloud is cast 

***^e stoiX. ’^***®**,^**o defendant refu.««s to remove. 

He states that the laying of the water main in the alley, or De- 

catur Street, was not requited by him nor by any one for him; 

that It IS unnecessary, and that he could not have the use and benefit 

of said mam ^use he would not be allowed to build upon the rear 

44 He J>«‘ys for *e cancellation of the said water-main tax, 
r m Ae cancellation of the said tax sales, and a discharM 

^™® ^ !®®j property; and for general relief ** 

Ihe defendant Wiltsie answers the bill, and says that if the facts 

itaf t ^® ]>eiieves the complainant is enti- 

tlea to have said tax sales canceled. 

The defendant Layezzo does not answer, and a decree pro confesso 
was taken against him. ^ vumwau 

the District of Columbia, in their answer, 
admit the laying of the water main on 0 street in front of said 
property, and s^ that the same was canceled by reason of the 
decision of the Court in the case of the District of Columbk v 
Burgdorf, 6 Api^als D. C., 466; and that afterwards the said lota 
were reassessed, but were again canceled by the Water Rem'stnir 
upon lots 4, 5, and 6, but fliat the assessment again” &e i^tS 
fwt of lot 3 was canceled August 13, 1909, (which was after the 
filing of the bill herein, the same having been filed June 4 IfiOoT 
That no money was ever paid to the District on account of said 
assessments, and no steps ever taken to collect the same 
They state that fte water main in Decatur Street was laid on or 
about June 14, 1900, and the assessments made July 10, 1900 as 
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stated in the bill; and that complainant was served with notice of 
the said assessments on July 31, 1900. That said assessments were 
payable in four anniml instalments, and that said lot 4 was sold 
in 1903 for failure to pay the second and third instalments, 

45 and in 1904 for failure to pay the fourth instalment; and 
lots 5 and 6 were sold in 1904 for failure to pay the fourth 

instalment. 

That the complainant was not notified or consulted as to the ad¬ 
visability of the proposed water main, but was given notice of the 
. assessments after the work was performed. That the laying of the 
said main was authorized and directed by the Commissioners, and 
was in their judgment necessary and proper. The answer admits 
that the advertisement purported to show that the said lots were 
improved, whereas they were not improved; but the defendant says 
this error is immaterial in this cause. 

That the 0 street tax has all been canceled, and that the assess¬ 
ment on account of the Decatur Street main is legally due and valid, 
except as satisfied by said tax sales. ^ 

Depositions were taken, in which it is shown that complainant 
bought this property on February 1, 1898, at auction. That he se¬ 
cured a tax certificate from the District authorities, which showed 
there was no assessment for water main against the said property, 
although the complainant knew at that time that a water main had 
been laid on 0 street. The said property was not improved, but the 
advertisement at the tax sale indicated that it was, because it pur¬ 
ported to offer for sale the lots and improvements. The testimony 
tends to show that the water main laid on 0 street was six inches or 
more in diameter; and that the water main laid in Decatur Street 
was three inches part of the way, and four inches the remainder. 

It appears from the exhibit filed with the depositions, a plat of the 
square, that the lots described and involved in this proceeding 

46 are the only ones fronting on 0 street, and running through 
to Decatur Street; so that it might well be that there was a 

necessity for the water main to be laid in Decatur street, to accom¬ 
modate the other lots fronting on that street, and having no front 
either on O street or P street. It would appear, however from the 
testimony, and from an inspection of the plat, that there was no 
reason for laying the 3 or 4 inch water main through Decatur Street 
to supply water to the lots described in the bill, which already had 
an opportunity for a supply of water from the 6-inch main on the 0 
street front, said lots being all unimproved, and extending through 
from 0 Street to Decatur Street. It is not clear that the small main 
on Decatur Street would be sufficient to supply improvements on the 
whole of these lots when built upon. 

These lots should have borne their portion of the burden for lay¬ 
ing the main on 0 Street, and if the law had been complied mth by 
the District authorities, in the manner of assessment, they must have 
borne that burden. Under the act of the Legislative Assembly, of 
June 23, 1873, it was provided that in no case shall the same lot be 
chargeable with more than one tax for laying of water mains and 
erection of fire-plugs. 
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The District maintains in this case, that its failure to comply with 
the law, in assessing and giving notice of the assessment for the lay¬ 
ing of the water main in O street, rendered that assessment invalia; 
and that the said lots have never been legally or properly chargeable 
with a tax for that water main; and therefore, that they are 

47 authorized, under the act of Congress of June 17, 1890 (26 
Statutes-at-Large, 159,) to have a water main laid in Decatur 

Street, and to assess these lots for the same, as they might have b^n 
assessed for the main on 0 Street. 

The act of June 17, 1890, gives to the Commissioners power ‘*to 
lay water mains and water pipes, and to erect fire-plugs and hydrants, 
wherever the same may be in their judgment necessary for the pulv 
lie safety, comfort or health.This seems to give them plenary 
power, so far as regards the laying of mains and water pipes; but if 
they should decide that it was necessary for the public safety, com¬ 
fort, or health, to lay water mains on four sides of a lot, the act of 
Assembly of June 23,1873, being still in force, would prevent assess¬ 
ing the lot for more than one water-main tax. 

Under the act of May 13, 1892, (27 Statutes-at-Large, 37) the 
complainant in this case procured a certificate from the Assessor of 
the District, long after the 0 Street main was laid, which certificate 
showed that there was no w’^ater-main tax against these lots; and the 
complainant had a right to rely upon that certificate; and to make 
his purchase of the property in accordance therewith; but the same 
year after his purchase was made, and after the decision of the 
Court of Appeals in the case of the District of Columbia v. Burgdorf, 
6 Appeals D. C., 465, and probably as a result of the suggestion of 
Chief Justice Alvey in said case, Congress passed an act authorizing 
a reassessment of water-main taxes, under which it is said these lots 
were thereafter, and within the year provided by said act, reassessed. 
(30 Statutes-at-Large, 721). 

48 This reassessment, for some reason which does not appear 
in the record in this case, was canceled by the Water Regis¬ 
trar, but it is not clear whether any of it was canceled until after 
the laying of the water main in Decatur Street in 1900, and the as¬ 
sessment against these lots for that water main. 

It does appear, howe.ver, by the answer, that the reassessment on 
the portion of Lot 3 was not canceled until August, 13, 1909, after 
the filing of the bill in this cause. 

So far as the record shows, it may be inferred that this reassess¬ 
ment was properly made, and the amount should have been collected, 
notwithstanding the certificate a^ to the taxes aforesaid. It was made 
under an act of Congress that was passed after the complainant 
bought Ae ground; and if Congress had the right to authorize the 
Commissioners at that time to levy a reassessment, which I assume 
it did have there would seem to be no reason why the lots should not 
have borne that burden, and that tax have been collected, so that so 
far as appears from this case, I am inclined to hold that the lots 
were properly chargeable with a water-main tax, which has been 
canceled, rightfully or wrongfully, but at any rate voluntarily, by 
the District authorities. If I am right in this conclusion, under the 

4—2114a 
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act Of the Legislative Assembly of June 23, 1873, no further water- 
mam taxes could be rightfully imposed. So holding, it follows that 
the complainant is entitled to the relief asked for bv him and I 
will sign a decree to that effect. 

JOB BARNARD, Justice. 

7>«c»-ee Cancelling Taxes and Tax Sales. 

Filed Dec. 17, 1909. 

In tile Supreme Court of the District of Columbia. 

Equity. No. 28588. 

Don a. Sanford 

VS 

The District of Columbia, Charles H. Wiltsie, Joseph 

Lavezzo. 

This cause coming on to be heard, upon the pleadings and testi- 

counsel, and upon consideration thereof, it is 
^ows^ December, 1909, adjudged, ordered and decreed as 

That the decree pro confe^ heretofore granted be made absolute; 
1 A ® water mam to laid in Decatur Street on or about June 

14 1900, amounting to $306.7o and assessed against the West 41 
fwt or lot 3, and all of Lots 4, 5 and 0, in Square 669, involved in 
tos cause, be and the Mine is hereby cancelled and set aside, and 
the defendant, the District of Columbia, is hereby directed to remove 
said a^ment from their records as charges against said lots. 

Inat all to safe made of any of said lots for non-payment of aiiv 
instalment of said watermain to be, and the same are hereby can- 
f thatjhe money paid at said sales, be re- 

Wd.^i If® defendant, the District of Columbia, to the purchasers 
or holders of said cerUficates or vouchers, with interest at to percent 
p6r Annum to dAte of repAyment. 

50 TJia* the defendant, the District of Columbia, pay the 
costs of this suit to be tAxed by the Clerk. ^ ^ 

And t^ defendent, the District of ColumbiA, notes An AppeAl in 
open court. m 

JOB BARNARD, Justice. 

Motion for Leave to Amend. 

Filed Dec. 7, 1909. 

In the Supreme Court of the District of ColumbiA. 

Equity. No. 28588. 

Don a. Sanford 
vs. 

District op Columbia. 

^5"®* the District of Columbia, by its attorney, and moves 
the Court for a re-heanng of this cause, and for leave to amend para- 
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graph four of its Answer to the bill herein so as to read as follows: 

4. This defendant admits the laying of the watermain on 0 Street 
M Mt forth in paragraph four and says the same was laid on or about 
^ebruary ^ 1st, 1894 j ^ that the complainant’s property was assessed 
for the said watermain in 1894, which assessment was cancelled by 
r^n of the decision in District of Columbia vs. Burgdorf, 6 App. 
D. C.; that the card index records of the defendant show that the 
said property was re-assessed on the 15th May 1899, for the said 
watermmn tax by the Water Registrar and the said re-assessment 
canceled, by the Water Registrar, at a date or dates unknown, pre¬ 
sumably for the reason that the notice of re-assessment was served 
upon Augustus Burgdorf, in whose name the property was then 
assessed, and not upon Don A. Sanford who appears to have been 
the owner at the time of the re-assessment; that there is no 
51 record in the Assessor’s office or the Secretary’s office of the 
defendant to show that there is any order or reference to any 
order of the Commissioners of the District of Columbia directing the 
said reassessment of the cancellation of the same; that the return of 
ffie District of Columbia, At Law No. 43,175, which was a proceed¬ 
ing to set aside this same assessment, among others, states that there 
was no re-assessment of this said watermain tax against lots 4. 5. and 
6, Square 669. 

That the re-assessment against the west 41 feet of lot 3 was can¬ 
celled August 13, 1909; that no money was ever paid to the District 
of Columbia on account of said assessments or re-assessments and no 
steps were taken to collect the same. 

Defendant appends hereto letters from the Secretary to the board 
uf Commissioners and from the Water Main Tax office in reference 
to said re-assessment, and the cancellation thereof, which he prays 
to be read as a part of this motion. 

E. W. THOMAS, 
Attorney for Defendant. 

December 16, 1909. 

There is no record in the office of the Commissioners of the Dis¬ 
trict of Columbia of an order directing a re-assessment of watermain 
ifx against lots three, four, five, and six in Square six hundred and 
sixty-nine in the City of Washington, on account of watermain laid 
in 0 street. Northwest. 

(Signed) WH^LIAM TINDALL, 

Secretary to the Board of Commissioners 
[seal of d. c.] of the District of Columbia. 

52 Washington, December \%th, 1909. 

Mr. F. H. Stephens, Ass’t Corporation Counsel, District of Columbia. 

Dear Sir : Relative to the assessment for water main against part 
of lot 3, and lots 4, 5 & 6, in square 669, permit me to state that after 
a careful examination of the records of Iwth the water Registrar and 
this office, I find no order of the Commissioners authorizing the re¬ 
assessment of May 15th, 1899, or the cancellation of it. 
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It would appear that this was done by the Water Registrar on 
his own responsibility. 

This property was carried on the books in the name of Augustus 
Burgdorf, at the time of the reassessment and the reassessment was 
presumably excelled because the notice of the reassessment was 
served upon him and not upon Don A. Sanford, who appears to have 
been the owner. 

Respectfully, 

(Signed) FRANK W. CHEEK, 

Clerk Water Main Tax. 


63 Order. 

Filed Dec. 17, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. 28588. 

Don a. Sanford 
vs. 

District of Columbia et al. 

On hearing the motion to amend the answer for a rehearing of the 
cause. 

It is this 17th day of December, 1909, ordered that the leave to 
amend be granted and that the answer stand amended as asked. 

It is further ordered that the motion for a rehearing be, & the 
same is hereby denied. 

JOB BARNARD, Justice. 

Appellanfs Designation for Record. * 

Filed Dec. 17, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28588. 

Don a. Sanford 
vs. 

District of Columbia et al. 

The Clerk of said Court will please prepare a transcript 
54 of the record, for the Court of Appeals in the above cause, 
consisting of—1. The bill. 2. The an.swers. 3. The repli¬ 
cation. 4. The depositions. 5. The opinion of the Court. 6. The 
decree. 7. The motions for rehearing & leave to answer. 8. The 
order denying rehearing giving leave to answer. 9. Amendment 
to the answer. 10. This designation of record. 

E. H. THOMAS, 

Attorney for District of Columbia. 
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Amendment to Anewer. 


Filed Dec. 18, 1909. 

In the Supreme Court of the District of Columbia 

Equity. No. 28588. 

Don a. Sanford 

V. 

District of Columbia et al. 


‘he District of Columbia, and by leave 
Of the ^urt had and obtained, amends paragraph four of its 
answer to the bill herein so as to read as follows: 

admits the laying of the watermain in 0 street 
as set forth in paragraph four and says the same was laid on or 
about February 1st 1894; that the complainant’s property 
66 was assessed for the said water main in 1894, which a®esi 
T^•-. • was canceled by reason of the decision in the case of the 
District of Columbia against Burgdorf, 6 App. D. C. 465; that the 
card index records of the defendant show that the said property was 
re-asse^ed on the 15th of May, 1899 for the said watermain to by 

Water-Registrar, and the said re-assessment can- 
wiled by the said Water Registrar, at a date unknown, presumably 
for the re^on that the notice of re-assessment was served upon 
Aii^stus Burgdorf, in whose name the property was then assessed 
and not upon Don A. Sanford who appears to have been the owner 
at the tune of the re-assessment; that there is no record in the As- 
s^r s office or in the office of the Secretary of the defendant to 
show that there is any order or reference to any order of the Com¬ 
missioners of the District of Columbia directing the said re-assess¬ 
ment of the cancellation of the same; that the return of the District 
of Columbia, At Law, No. 43,175, which was a proceeding to set 
aside this same assessment, among others, states that there was no re¬ 
assessment of this said watermain to against lots 4, 5, and 6, square 
669. * 


That the re-assessment against the west forty-one feet of lot 3 was 
csmcelled August 13, 1909; that ho money was ever paid to the 
District of Columbia on account of said assessments or re-assessments 
and no steps were taken to collect the same. 

Defendant appends hereto copies of letters from the Secretary to 
the Board of Commissioners and from the Water Main Tax Offiw in • 
reference to the said re-assessment, which it prays to be read as a part 
hereof. ^ 
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THE DISTRICT OF COLUMBIA 
By H. B. F. McFarland, ' 

HENRY L. WEST, 

W. V. JUDSON, 

Its Commissioners. 
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District of Columbia, ss: 

Subscribed and sworn to before me this 17th day of December. 
1909. 

[seal.] william TINDALL, 

Notary Public, D. C. 

Washington, December \^lh, 1909. 

Mr. F. H. Stephens, AssH Corporation Counsel, District of Columbia. 

Dear Sir: Relative to the assessment for water-main against part 
of lot 3, and lots 4, 5 & 6, in square 669, permit me to state that 
after a careful examination of the records of both the water Regis* 
trar and this office, I find no order of the Commissioners authorizing 
the reassessment of May 15th, 1899, or the cancellation of it. 

It would appear that this was done by the Water Registrar on his 
own responsibility. 

•This property was carried on the books in the name of Augustus 
Burgdorf, at the time of the reassessment and the reassessment was 
presumably cancelled because the notice of the reassessment 

57 was served upon him and not upon Don A. Sanford, who 
appears to have been the owner. 

Respectfully, 

[seal.] (Signed) FRANK W. CJHEEK, 

Clerk Water Main Tax, 

December 16, 19u9. 

There is no record in the office of the Commissioners of the Dis¬ 
trict of Columbia of an order directing a re-assessment of watermain 
tax against lots three, four, five, and six in square six hundred and 
sixty-nine in the City of Washington, on account of watermain laid 
in 0 Street, Northwest. 

[Seal of D. C.] 

(Signed) WILLIAM TINDALL, 

Secretary to the Board of Commissioners 

of the Dis~ Columbia. 

58 Motion to Strike Amendment from the Files. 

Filed Dec. 21, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25588. 

Don a. Sanford 
vs. 

District of Columbia et al. 

Now’ comes the plaintiff, and by his attorney, moves the Court to 
strike from the files the amendment to answer of defendant, the 
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filed in Law Nn Tq 17« * • ®?®®> exhibits to answer 

n.„lf«ly unUr ,„ £ (£ ".'nd*“•* » 

w. WALTON EDWARDS, 

Attorney for Plmntiff. 

do t‘„t/3rd.7““ "" 

W. WALTON EDWARDS, 

Attorney for Plaintiff. 

^ ^cis H. Stephens, Ass’t Corporation Counsel, Washington, 

Exhibit B. 

Law. 43176. 

To the Honorable the Cem’is of the D. c! ^ ^5, 1899. 

fo£S7S«!„S '»?«»-ppmH, the 

******* 

on O street between North Capitol and 1st St., N. E., Square 669. 


West 41 feet of Lot 3 

♦ ♦ 

(Signed) 


•. $51.26 


GEO. F. GREEN, 
Water Registrar, D, C, 


Exhibit B. 
Law. 43175. 


The forewiitg niaaseeement^TateSnf 'ia^h^h*' 
lajong of the ntHtt. ^Otorued h, h.."“Tfe‘,7SiC'S ^ 
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against till lots or land abutting upon the street, road or alley in 
or along which a water-main was laid and it is based upon the legal 
rate of one dollar and twenty-five cents ($1.25) per linear foot of 
frontage. 

(Signed) JOHN B. WIGHT, 

JOHN W. ROSS, 

LANSING H. BEACH, 
Commissioners of the Z). C. 

Square 669 of Lot 3, description W. 41 ft., assessed May 15,1899, 
Ledger 19, folio 275. 

Square feet, -. 

Front ft.. West 41 on 0 street. 

1. $12.82 adv. 1.20 .Paid- 

2. 12.81 “ 50. - 

3. 12.81 . “ - 

4. 12.81 . - 

Total.. 51.25 

Owner; Remarks, Don A. Sanford. 

Cancelled, -. 

Reassessed,-. 

Assessed for excess,-. 

61 Square 669, Lot 4, Description (see next card), assessed 
May 15, 1899, Ledger 19, folio 286. 

Square feet, -. 

Front feet, 63 on 0 street. 

1. $19.69 

2. 19.69 

3. 19.69 

4. 19.68 

Total.. 78.75 

Owner; Remarks, Augustus Burgdorf. Void by order of Water 
Registrar. 

Cancelled, -. 

Reassessed,-. 

Assessed for excess,-. 

The record cards for Lots 5 and 6 are similar in all respects except 
as to the dimensions of Lot 6 and the amount of tax on same whi^ 
is slightly different. 
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s Dengnation for Record, 

Filed Dec. 23, 1909. 

In the Supreme Court of the District of Columbia, the 23 Dav of 

December, 1909. ^ 

Equity. No. 28588. 

Don a. Sanford 
vs. 

The District of Columbia et al. 

The Clerk of said Court, will plea.se prepare <fe insert in 

ToT «me„dmert to ansZ^ of dXndaS 

the Distnct of Columbia, wth exhibits thereto, as filed Dec 21 im’ 

W. WALTON EDWARDS,’ 

Attorney for Plaintiff. 

Order Striking Out Amendment to Anmer. 

Piled Dec. 24, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. 28688. 

Don a. Sanford 

V8. 

The District op Columbu et al. 

consideration of the motion of complainant to strike 
^ answer of defendant, the District of Colum- 

dered th^ft ^ December, 1909, or- 

JOB BARNARD, Jrufiee. 
Appellee’! Additional DetignaHon of Record. 

Piled Dec. 24, 1909. 

In the Supreme Court of the District of Columbia, the 24 Dav of 

December, 1909. ^ 

Equity. No. 28588. 

Don a. Sanford 

VS. 

The District op Columbia et al. 

.1 will please prepare for record on aoDeal 

Sist ffsf, t. f^‘disrr^" t r 

W. WALTON EDWARDS, 

5 _2114a Attorney for Plaintiff. 
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64 Supreme Court of the District of Columbia. 

United States of America^ 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numWed from 1 to 
63 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 28,588, in Equity, wherein Don 
A. Sanford is Complainant and The District of Columbia, et als. 
are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affiy 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of January, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

Endorsed on cover: District of Columbia Supreme Court. No. 
2114. The District of Columbia, appellant, vs. Don A. Sanford. 
Court of Appeals, District of Columbia. Filed Feb. 1, 1910. Henrv 
W. Hodges, clerk. 
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JANUARY TERM. 1910. 


No. 2114. 


DISTKICT OF COLUMBIA, Appellant, 

VB. 

DON A. 8ANFORD. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a decree of the equity court quash¬ 
ing a water-main assessment. 

Don A. Sanford filed a bill in equity against the District 
of Columbia, Charles H. Wiltsic, and Joseph Davezzo, alleg¬ 
ing that he is the owner of the west 41 feet of lot 3 and all 
of lots 4, 5, and 6, square 669, fronting on 0 street and 
running back to Decatur street, on which they also front 
with the same width; that in March, 1894, the District laid 
a water main in 0 street and assessed the property of the 
complainant at $1.25 per front foot for the said maini that, 
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notwithstanding said assessment, the District again assessed 
the said lots for a water main laid in Decatur street to the 
amount of $306.75, at the prescribed rate of $1.25 per front 
foot; that the petitioner was not notified of the proposed as¬ 
sessment to be laid in Decatur street until long after the as- 
.sessment was made, and notified the District officials that 
he protested against the same; that tlie annual tax sale 
in March, 1904, lots 4 and 5 were sold to Wilt.^ie and lot 6 to 
Lavezzo, which sales are yet outstanding and are a lien upon 
the property; that the adverti.sements for the said sale show 
that the property was improved, while, as a matter of fact, 
it was not improved; that the complainant is advised that 
under the act of June 23, 18 <3, the .'^aid lots having been 
once charged with a water-main tax could not be again as- 
se.'^sed, and that the District has refused to cancel the said 
assessment; that the said water main was not requested by 
him nor any one for him and was wholly unnecessary and 
that complainant could not have the u.se and benefit of the 
said water main, for the reiu^on that his lots have not sufli- 
< ient depth for a building in the rear; and the District would 
not permit the building of but one house on a lot. 

The answer of the District admitted the laying of a water 
main in O street and the assessment therefor, but alleges that 
the said assessment was cancelled on account of the decision 
of this court in the case of Di.strict against Burgdorf, 6 App., 
46t); that the .said property was thereafter again assessed, at 
a date unknown, and the said reas.sessment cancelled bv order 
of the Water Registrar as to lots 4, 5, and 0 before the filing 
of the bill; that the rea.s«^s.sment as to part of lot 3 was can¬ 
celled after the filing of the bill, but that no money was col¬ 
lected on account of these assessments and no .steps taken 
to collect the same; that the water main in Decatur street 
a> laid in June, 1900, and the assessments therefor made 
against the complainant’s property on July 14, 1900, and 
the complainant was duly served with notice of the said as- 


sessments; that the said assessments were payable in four 
annual instalments, and lot 4 was sold in 1903 for failure 
to pay (he second and third instalments, and on March 14, 
I. 04 for allure to pay the fourth instalment; that lot 5 was 
sol,l March 17, 1904, for failure to pay the fourth instal¬ 
ment, and that lot 6 was sold March 17, 1904 for failure 
to pay tlie fourth instalment; that the complainant was not 
consulte.1 as to Uie a.lvisability of Laving the said water mains, 
and was not given any notice thereof until the said work 
was conipleteil, and was then given notice of the said as¬ 
sessments; that the laying of the said mains was authorized 
and <Iirectc(l by tlic Commissioners and was in their judg¬ 
ment necessary and j.roper; tliut (he complainant has offered 
to jiay the «nd assessments less the [ainalties accrued thereon • 
lliat the sai.l property was advertised for sale at the said tax 
.sales as nnprove.1 property, whereas they were not improved 
but mme of (he .sai.l purchas.Ms at the said tax .sales have 
made any complaint thereof; that there is now only one 
a.ssessment standing against (be .said property, i. t., for the 
water mam laid in Decatur street, which is a val/d assess¬ 
ment and still unpaid; that the laying of the .said main in 
tecatur street was not requested by (he complaimint, but that 
such request was unnece.ssary, as the said main was au- 
iborized by the Commi.ssioners of tlie Di.strict and was neces- 
saiy jin.l proper in their judgment, and that the complain¬ 
ant is entitled to the use of the .said main in Decatur street 
whenever the said complainant .shall improve his property or 
whenever a proper occasion .shall ari.se for the u.se of the .same 
sSome testimony was taken i.i the ca.se by the complain¬ 
ant, but no material facts were developed in addition to tho.se 
set out in the bill and admitted in the an.swer, and the tak¬ 
ing of snch testimony was, an unnecessary e.xpense. 

1 he opinion of the court was filed on December 1, 1909 
(K., p. 22), to (he eftect that the complainant was entitled 
to the lelief tisked, lor the reason that the reassessment of the 
O street water main should have been collected (R., p. 25); 




that it was cancelled, “rightfully or wrongfully, but at any 
rate, voluntarily by the District authorities/^ 

After the opinion was filed, to wit, on December 7th, the 
District made a motion for a rehearing, and to amend para¬ 
graph 4 of its answer (R., p. 26), showing that the reassess¬ 
ment on account of the O street main was made by the Water 
Registrar and also cancelled by him, presumably for the rea¬ 
son that the notice wa^^ served on Augustus Burgdorf, in 
whose name the property was then carried. Leave to amend 
was granted on Deceml)er 17 and the amendment filed the 
next day, but before the amendment was filed, on the 17th, 
the decree wa.< filed with the clerk, granting relief as prayed. 
In the decree the District nole<l an appeal in open court. On 
the 17th a transcript of the record was ordere<l. On Decern- 
lK*r 21st, the complainant moved to strike the amendment 
from the files, and the motion was granted over the protest 
of the District, whicli contended that the court ha<l lo.st juris¬ 
diction of the ca.<e the moment the appeal was taken. The 
motion to strike out was granted on December 24th. As ex¬ 
hibits to the motion to .strike out were ap|>ended copies of 
ordei*s taken from an old certiorari case. At Law, No. 43175 
(R., j>. 31), the proceedings in which were over ten years 
old, fn the effect that the order of reas.sessment again.st part 
of lot 3 was made by order of the Commissioners, and the 
cancellation of the as.ses.snients against lots 4, 5, and 6 was 
made by the order of the Water Registrar (R., pp. 31, 32). 
It does not a[)pear from lhe.se exhibits by whose order the 
reassessments against lots 4, 5, and 6 were made, or that there 
were anv. 

The insertion into the record of the motion to strike out 
and the exhibits thereto and the order of the court thereon 
were made by order of the appellee. 

The records of the Di.strict pertaining to the orders of 
the rea.sses-sment.s and the cancellation of the same have all 
been lost, which accounts for the confused state of this record 
in regard to them. 





assignment or errobs. 

thJ' '» granting the motion to strike out 

signed and ihn appeal therefrom had been noted. 

(hif court erred in liolding that the reassessment against 
the property coul.l or should have been collected. 

the nronertv'rf *" holding that the reas-sessment against 
the property of tlie complainant was improperly cancelled. 

4. The court erre.l in .lecroeing the cancellation of the 

«c~of the I) ‘•“•nplainant on 

aciount of the Decatur Street Water main. 

n.,v th?l""'"’‘ ro'uplainant to 

of‘the0 sCTirn:irasi. tvsfr thH-s 

U.e“ DiurX^lTain" 


asoument. 

1 * Motion, to StTiJcc (tut, 

memt fr'""* ‘he amend¬ 

ment to the answer, made after the decree had been siened 

r^td “"•’ ‘ha ‘ranacrij of 

rword designated, was erroneous. The court lost jurisdiLon 

of the cause the moment the appeal was taken. 

“A .simple technical chancery appeal * • * 

brings up the facts as well as the law for re-examina- 

he’Lerf h. effect 4“ew 

the decree or decision appealed from is vacated and 



annulled, and no proceedings can be taken thereon 
until the appeal is determine.” 

2 PI. & Pr., 323. 

“Where an appeal has been perfected, the juris¬ 
diction of the appellate court over the subject-matter 
and the parties attaches, and the trial court has no 
power to render any further decision affecting the 
rights of the parties in the cause until it is re¬ 
manded.’^ 

Id., 327. 

“But the original records are not removed by an 
appeal. And the trial court retained jurisdiction 
to so amend them jis to express the actual events 
during the trial of the cause, even after an appeal 
has been taken from a final judgment therein.” 

Id., 331. 


“It can only amend to show proceedings up to 
the time the appeal was taken.” 

Id., 332, n. 

De Kalb County vs. Ilixon, 44 No., 341. 

•‘The court has no power to amend an order re 
versing a judgment entered on the report of a re.- 
eree by adding a statement that the reversal was on 
the facts as well as the law, after an a])peal from the 
order had been taken.” 

N. Y. Citv Nat. Bk. vs. N. Y. Gold Ex. Bk., 
07 N. Y., 645. 

“Nor can a bill of review he filed while there is an 
ap])eal pending, nor can a decree below be vacated 

hv the court rendering it.’* 

Ensminger vs. Powers, 108 V. S.. 202, 302-3. 

'The question is not vital to the present case, but is made 
'cause it involves an interesting question of jurisdiction. 




2. The Validity of the Reassessment. 

The only reasjon contained anywhere in the record for 
canceling the reassessment made against the property of the 
complainant on account of the 0 Street water main is found 
in the amendment to the answer (R., p. 29) and the exhibit 
to the motion for the same (R., p. 28); that it was probably 
because the notice of the reassessment was served on Au¬ 
gustus Burgdorf, in whose name the property was assessed 
at that time. This seems to he perfectly reasonable, and it 
does not matter who ordered the reassessment or who ordered 
its cancellation; there never was a valid reassessment. 

If it be considered that (he amendment is improperly 
in the record, then there is nothing to show by what author¬ 
ity the rea.^.sessment was ordered or by what authority it 
was canceled other than the statement in the original answer 
that it was done by the order of the water registrar, and 
the presumption of law' w’ould be, in the absence of proof, 
that the water registrar acted within his sphere and under 
the orders of his superiors. 

“X. Presumidions as to Otlicial Acts—1. In Gen¬ 
eral.—The maxim onnna prH'fojiiniDifur rite esse acta, 
donee prohetnr in eontmriuin —all things are pre¬ 
sumed to be rightly done until the contrary is 
proven—has frequently been jipplied for the purpose 
of sustaining the validity of official action.’’ 

22 Am. <fe Eng. Enc., 1266. 


‘‘8. Performance of Official Duty and Regularity 
of Oflicial Acts—</. In General. The general pre¬ 
sumption is that public otiiccrs perform their official 
duty and that their oflicial acts are regular; and 
where some preceding act or ])re-existing fact is iieces- 
sary to the validity of an official act, the presumption 
of the validity of the official act is ])resumptive proof 
of such preceding act or pre-existing fact. Similarly 
there is a presumption of good faith in favor of public 
officers.” 

22 Enc., 1267-8. 




“In saying that the appraisers had no right to act 
without the previous request of the collector, and that 
no such request ap|)ears in the evidence, nothing is 
stated but the truth. But, in the absence of testi¬ 
mony tf> the contrary, the legal presumption is that 
the appraisers ami collector both did their duty, he 
r(‘questing their action, as by law he might, and tliey 
complying.^’ 

Bankin ».•<. Hoyt, 4 How., 827, 38o. 


nrx 


The acceptance of a cadiier’s bond by the l)oard 
of directors of the bank, may be proved, without the 
production of ji written recorel, by the facts that the 
pei*son acted as cashier, and was recognized as such 
by the directors, and that the bond was required to 
be given as a condition precedent t(> his .<o acting, and 
was actuallv among the corriorate documents” (svl- 
lahus). 

V. S. Bank rs. Handriilge. 12 Wh., 08. 

*‘The fact that an ollicial marriage license was is¬ 
suer! carries with it a ]resunq»tion that all statutory 
prereejuisites thereto bad been complied with. This 
is the general rule with re.qHH*t to official action, ami 
one who claims that any such prerequisite di<l not 
exist must affirmatively .«how the fact” (Citing .sev¬ 
eral cases and Knox Omnty Ninth National Bank. 
147 U. S., 91, 97). In this la.^t ca.se it is .said “It is 
a rule of very general a])plication, that where an act 
is done which can be done legally only after the per¬ 
formance of some prior act. proof of the latter carries 
with it a presumption of the due performance of the 
prior act.” 

Nofire r. S.. 164 l\ S., 657, 660-1. 


It is presumed that a treasury agent, in granting 
a t)ermit, acted rightlv, until the contrarv is estab¬ 
lished. 

Butler Maples. 9 Wall.. 766. 

It is not to be presumed that the principal surveyor 
would place upon his record any statement which af- 
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footed the rights of others, at the instance of an in- 
nividual who had no authority to act in the case. 

Galt vft. Galloway, 4 Pk., 332. 

The reassessment should have been made under the law 
(Act July 8, 1898, 30 Stat., 721) by the Commissioners. 
A reassessment by the water registrar was entirely invalid. 

3. The Complainant Sh(mld he Made to do Equity. 

rile salient point of the case seems to be that the court 
below quashed the assessment for the Decatur street main 
by finding a valid reassessment exi.sting for the O street main, 
and did not require the complainant to pay for the latter. 
Thi.s, it is submitted, was a palpable violation of the cardinal 
rule of equity that he who seeks equity must do equity. 

This court has enforced this rule in cases similar to the 
present. 

Knox vs. Gaddis, 1 App., 330, 342. 

Buchanan vs. Macfarland, 31 App., 0, 21. 

In Knox against Gladdis it was held that a complainant 
seeking the vacation of an irregular tax sale and tax deed as 
a cloud upon his title, must offer to reimburse tlie purchaser 
at the tax sale or the holder of the tax deed for a tax paid by 
him, with interest and costs. 

In Buchanan against Macfarland the complainant was 
required to pay an asses.sment due at the time of the hearing 
under a statute passed after the bill was filed to correct a 
statute levying the assessment, the first statute having failed 
to provide for the time of payments and under which the 
as.vessment was not collectible. 

In the case at bar it does not seem to inake much differ¬ 
ence whether the reasse.ssment be regarded as valid or in¬ 
valid. If it be valid, then the court should have required 
the complainant to pay it, as a condition to granting him re- 




lief. If invalid, then there was nothing standing in the way 
of the validity of the assessment for tlie Decatur street main. 

The court below .^eemed to think that the act of the Legis¬ 
lative Assembly of June 8, 1873 (Abert’s Compilation, p. 
548), was in force and applicable: 

“and in no case shall the same lot l)e chargeable with 
more than one tax for the laying of water mains 
and erection of fin* plugs.” 

It is plain that the rea.'^onable rendering of this language 
is that the .'*’aine lot should not he required to pay for more 
than one water main. It is not likely that the legislature 
meant to preclude the collection of an a.'^.se.'^sinent on account 
of a mere matter of book-keeping, because of a mere entry 
upon the books of the District. 

Ihit this act was repealed in this res|)ect by the provision 
of secticm 3 of the act of July S, 1898 (30 Stat., 722), which 
was in force at the time of the said rea.<.<es.sment, i. e., May 
15. 1899. That section provide.^— 

“That in any a.S'<e.<sment or reas.’^essment made 
under the provisions of this act the owner of any lot 
or parcel cd’ land shall be credited with any amount 
which may have been heretofore paid upon any 
wjiter-main tax or a.s.se.<sment levied against .<nch lot 
or parcel of land.” 

4. The Matter of Water SuppI}/. 

Although it was not relied upon in the argument of the 
case nor in the opinion of the court, there is a .suggestion 
that the amount of water supplied by the Decatur Street 
main is not sufficient. 

“It is not clear that the .<mall main on Decatur 
street would be sufficient to supply improvements on 
the whole of these lots when built upon” (K., p. 24, 
opinion of the court). 




There^wa-s no competent testimony upon this point, and 

T''‘ “»e city engineers 

l>l.>nm<d main inadequate for the purpose designed. It 

If It «as desired to have any liglit upon this matter, it would 
been easy to produce it; or. indeed, the court should 

id 1 ht®" uf ll'c quantity of water sup- 

I J a 3-inch main m the course of twenty-four 
hours, or per minute. The How of water is a natural phe- 
nonienon, just as niucli as the couisc of the heavenly bodies 
iunl, tliough as little a matter of coniinoii knowledge, is one 
mm winch courts will inform thein-selves when occasion 

cl'X X ^ 0 

‘‘Courts unifornily take judicial notice of the course 
of time nature, and natural phenomena.” 

1< Am. & Eng. Enc., 903. 

Courts will take judicial notice of the ebb and flow of tides 
Whether there are tides at inland cities and counties, and o^ 
e naugability and non-navigability of streams. 

A table, showing the amount of water from a 3-inch 
mmn and from a %-inch pipe, the .size of the flow from an 
ordinary kitchen spigot, is anne.xed, furnished by the In- 
s|.ector of Plumbing of the District. 

Cohinin “A” shows pressure, and “B” and “C” the amount 
of water delivered per minute in gallons through 3 / 3 .inch 
am 3-inch openings respectively as taken from standard 


A- B. 

9 lbs. 19 

18 “ 16 

26 ‘‘ 20 

35 ‘‘ 23 

45 ‘‘ 26 

Water pressure at square 669 

square inch. 


C. 

787 

1113 

1366 

1575 

1762 


averages 30 pounds per 
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This becomes, however, a matter of minor importance, 
because there is no reason why the complainant could not 
connect with either main, at his convenience, or wdth both, 
if he built a house on the front of his lot and a stable on the 
rear. 

Having the advantage of a water supply superior to that 
usually possessed by citizens, there is no reason why he should 
not be compelled to bear his share of the cost of such a public 
work. In ecpiity lie shoubl be held to the payment of his 
assessments, if there be any valid ones standing, unless 
cogent reasons be shown to the court to excuse him. And 
there are none shown in this record. 

Respectfully submitted, 

« 

V 

Edward H. Thomas, 

Francis H. Stephens, 

Attorneys for Appetlont. 


[.*> 662 ] 
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3n % fflourt nf Apppala 

OF THE DISTRICT OF COLUMBIA. 

No. 2114. 


THE DISTRICT OF COLUMBIA, APPELLANT, 

vs, 

DON A. SANFORD, APPELLEE. 


Statement of Facts. 

This is an appeal from the decree below (printed at 
page 26 of the record) in an equity suit filed by appellee 
against the appellant and two others. In that suit ap¬ 
pellee sought to have cancelled certain assessments 
against the west forty-one feet of lot 3, and all of lots 4, 5, 
and 6, square 669, in the city of Washington, for a water- 
main laid in an alley or Decatur street, and also to can¬ 
cel certain tax sales made by appellant on account of 
said water-main assessments upon said lots 4, 5, and 6. 
The relief prayed for was granted. 

The material facts upon which appellee relies are sub¬ 
stantially as follows: 

The appellee purchased said property at an auction 
sale made by trustees and a deed therefor dated Febru¬ 
ary 4, 1898, was given him, which deed was recorded on 
February 12, 1898. At said auction sale it was an¬ 
nounced, by order of the trustees, that the property 
would be sold with a good title and clear of all taxes. 
It was also announced at the sale that a sewer and water- 
main had been laid in street (upon which street these 



lots have a frontage of their entire width), and that the 
sewer and water-main taxes had been settled. The fact 
that improvements had already been made—that is, that 
sewer and water-main had been laid—enhanced the value 
of the property, and led the appellee to pay more for 
It than he would have done if the improvements had 
not been made (Rec., p. 10). Upon the purchase of this 
property by appellee, he obtained from the District of 
Columbia a certificate of taxes, dated February 3, 1898 
(Rec., p. 12), which certificate showed that there were no 
sewer nor water-main assessments charged against the 
property. It appears that subsequently, on July 8,1898, 
an act of Congress was passed authorizing the reassess¬ 
ment of certain water-main taxes, under which supposed 
authority the Commissioners reassessed the water-main 
taxes on **0” street, which water-main taxes had been 
previously quashed by the Supreme Court of the District 
of Columbia and affirmed by the Court of Appeals (see 
Dist. of Col. rs. Burgdorf, 6 App. D. C., p. 465). This 
reassessment was made on May 15, 1899, within a year 
after the passage of the said act, and it appears from the 
records in the water-main tax office that the assessment 
against the part of lot 3 was made, and a notice served 
on Don A. Sanford, who was then the owner of said lot, 
but as againts lots, 4, 5, and 6, the reassessment was 
made and a notice served on Augustus Burgdorf, who 
was not then the owner of said property. Subsequently, 
and at a time unknown, an entry was made upon the 
record cards in the water-main tax office of the District 
of Columbia, referring to this reassessment upon lots 
4, 5, and 6, as follows: “Void by order of the Water Reg¬ 
istrar (see Rec., p. 32). So far as the record shows it is 
not known who placed that entry upon the record cards, 
and such assessment has been permitted to stand upon 
the records in this manner until the filing of this suit. 
As shown in record, pages 21 and 22, wherein appellee. 




by his attorney, on April 1, 1902, requested cancellation 
of this O” street water-main reassessment on account of 
certiScate as to taxes issued February 3,1898, and for the 
further reason that the reassessment was made without 
authority of law, the original assessment having been 
quashed, and which action was affirmed by court of Ap¬ 
peals because there had been no order to do the work, 
said reassessments were then standing upon the records 
and the District of Columbia declined to cancel them. 
As to lot 3, the "0” street water-main reassessment 
stood on the record card as an apparent legal assessment 
until August 13, 1909, a date subsequent to the filing of 
this suit, when it was cancelled. 

On or about June 14, 1900, another water-main was 
laid in the alley now called Decatur street, which is in 
the rear of part of lot 3 and lots 4. 5, and 6, square 669, 
and an assessment therefor levied at the rate of $1.26 per 
front foot against lots abutting on said alley or Decatur 
street, including appellee’s lots, which had already been 
charged twice for the “O” street water-main and which 
made the third assessment for water-main charged against 
said property of appellee. The District of Columbia was 
several times requested to cancel said water-main assess¬ 
ment in the alley, or Decatur street, charged against 
appellee’s property, for the reason that said lots had 
already been charged with a water-main tax laid in “0” 
street, and, therefore, under the act of the legislative 
assembly of the District of Columbia of June 23, 1873, 
were not subject to another water-main tax, but this 
assessment the District of Columbia repeatedly refused 
to cancel. Thereafter, at the annual tax sales following, 
lot 4 was sold in March, 1903, for the second and third' 
installments of water-main tax, and lots 4, 5, and 6 were 
sold at the sale of March, 1904, for the fourth install¬ 
ment of the water-main tax. The advertisement of said 
tax sales did not state in which street the water-main 
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was laid, but it did state that said property was im¬ 
proved, whereas, there were no improvements upon the 
property. It further appears that the tax sale of March. 
1903, upon lot 4 was redeemed, but that the tax sales 
upon lots 4, 5, and 6, made in March, 1904, are outstand¬ 
ing, and the purchasers at said sale were made parties to 
this suit. 

The District of Columbia answered, admitting all the 
facts as alleged in the bill, and set up, in addition, the 
matter of the cancellation of the “0” street water-main 
by the court and the subsequent reassessment of same 
on May 15, 1899. One of the defendants, Wiltsie, an¬ 
swered and says that if the facts are as alleged he be¬ 
lieves that the complainant is entitled to the relief 
prayed for. The other defendant, Lavezzo, did not an¬ 
swer and a decree pro confesso was taken against him 
(see Rec., p. 23). 

The “O” street water-main is a six-inch main, and the 
alley or Decatur street water-main is only three inches 
at its connection with a larger main, and is that size for 
some distance eastward, but where it abuts appellee’s 
lots it appears to be a four-inch main. This alley or 
Decatur street main was laid to serve some small alley 
houses on Decatur street that had no frontage on or ac¬ 
cess to either of the main streets, “0” or “P” streets on 
the north and south of said square 669. Said water- 
main was not necessary for the service of appellee’s lots, 
as he already had a service by the '*0” street water- 
main; neither was it sufficient for the service of a large 
building if any should afterwards be constructed upon 
appellee’s lots. 

Testimony on behalf of complainant was taken over 
the objection of the attorney for the defendant, the Dis¬ 
trict of Columbia, who was content to go to hearing 
upon bill and answer. The opinion of the court was 
filed on December 1, 1909, and a decree being prepared, 
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with an appeal noted, was signed on December 17,1909. 
On the same day, but subsequently to signing of the 
decree, the District of Columbia filed a motion for a re¬ 
hearing and for leave to amend the answer. The rehear¬ 
ing was denied, but leave to amend was granted, and on 
the following day, December 18th, the amendment to the 
answer was filed. Upon calling this matter to the atten¬ 
tion of the court by a proper motion, the said amend¬ 
ment was stricken from the files. 


ARGUMENT. 

The appellant has made five assignments of error which 
we will consider in their order. 

1. The Court Erred in Granting the Motion to Strike Out 
the Amendment to the Answer After the Decree Had 

Been Signed and the Appeal Therefrom Had Been 
Noted. 

To begin with, the court below erred in allowing the 
amendment to the answer after the decree had been 
signed and the appeal therefrom noted, and when this 
state of the matter and the contents of the amended 
answer was called, by the motion referred to, to the 
attention of the court below, the facts were reluctantly 
admitted by the appellant's attorney and the court be¬ 
low could do nothing else than to strike out the amend¬ 
ment for the reason that it was improperly allowed. To 
have allowed the amended answer to go in the record, 
and without opportunity to disprove its statements, 
would present as conclusive facts a record different from' 
that before the court below, and, therefore, in violation 
of the rules of this court. We think we agree that the 
amended answer is improperly in the record, but if it is 
properly in the record the motion to strike out said 
amendment and the order striking same from the files is 
also properly in the record. 



2. The Court Erred in Holding that the Reassessment 
Against the Property Could or Should Have Been 
Collected. 

We agree with the appellant that the reassessment 
was invalid, at least in so far as it affects lots 4, 5, and 
6, because the notice required by law was not served 
upon the owner. As to lot 3, it would seem that the 
reassessment was not invalid for the same reason, and 
its voluntary cancellation after the filing of this suit can 
be accounted for only because the District of Columbia 
found itself claiming two water-main assessments against 
the same lot and at the same time. And yet, the appel¬ 
lant questions the force and applicability of the act of 
the legislative assembly of June 23, 1873. 

The charge contained in the amended answer, that the 
reassessment was made by the water registrar, does that 
official (the then incumbent) an injustice. A copy of the 
order of the Commissioners dated May 15, 1899, making 
the reassessment of the ^*0” street water-main against all 
lots of land abutting upon the street in which the water- 
main was laidy is attached to the motion to strike out 
the amended answer, and serves a useful purpose to 
correct the untrue allegation in the amended answer, if 
for no other reason (see Rec., pp. 31, 32). 

It, is absurd to think that immediately following the 
passage of the reassessment law of July 8, 1898, the 
officials would be likely to make the same error that led 
up to the enactment of said law. And in this light of the 
matter, we may safely assume that the then water regis¬ 
trar did his duty. We are indebted to the appellant for 
the long list of authorities cited, to sustain that posi¬ 
tion, and as that is our position, we beg leave to use 
them. 

We claim the reassessment of the street water- 
main was void ah initio. It was not authorized by the 




act of July 8, 1898. Reading from the case of District of 
Columbia vs. Burgdorf, 6 App. D. C., in the opinion of 
the court, at page 473, this language occurs: 

also further agreed that as to the lots of 
appellee m sqxiare ***«.* 669 ^ 

record shows no order of the Commissioners that 
the work he done"' 

This is one of the reasons for the request made by the 
appellee to the Commissioners April 1, 1902, to cancel 
said water-main reassessment (see Rec., p. 21). 

3. The Court Erred in Holding That the Reassessment 
Against the Property of Complainant was Improperly 
Cancelled. 

Under this assignment appellee invokes the maxim of 
equity that '‘he who seeks equity must do equity.” The 
precedents therein cited are not applicable to this case. 
When appellee purchased this property at auction, the 
sewer and water-main taxes were represented as having 
been paid and the certificate of taxes obtained from the 
District of Columbia showed no charges therefor. It was 
not the fault of appellee that the District of Co¬ 
lumbia was not paid for said water-main, for had the 
District done its duty and complied with the law in the 
first instance, the tax could have been collected. It is, 
therefore, the District’s own fault, and as appellee paid 
an enhanced value because of the fact that said water- 
main and sewer had been already laid, that maxim can 
not be invoked here. The appellee has come into court 
with clean hands, and the maxim that "equity aids the 
vigilant, not the slothful,” would be more applicable. 
The court below could not require the complainant to 
pay the "O” street water-main tax when, as the record 
showed, the District claimed to have previously can¬ 
celled said tax because of its admitted invalidity. 
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4. The Court Erred in Decreeing the Cancellation of the 
Assessment Made Against the Property of the Com¬ 
plainant on Account of the Decatur Street Water-main. 

Under this assignment the appellant discusses the 
'‘matter of Water Supply,” submitting some tables of 
figures obtained from some source other than the record 
of this case, which tables of figures, it is submitted, have 
no place here. The fourth assignment of error is not 
touched upon, nor is the fifth assignment of error dis- 

* • cussed, unless it be intended or meant that they have 

' been d iscu ssed under other assignments, and we may 
\ they are abandoned. As shown by the 

* ^jjjg case, appellee’s lots have been charged 
with taxes for two water-mains, and under the law of 
June 23,1873, the second water-main tax was made with¬ 
out authority of law, and we submit that the decree 
passed by the trial court cancelling said water-main was 
a proper one. 

The validity of the tax sales now seem to be the only 
questions remaining, and we submit that the errors 
shown in the advertisement of the tax sale are sufficient 
to entitle complainant to a cancellation of same, even if 
the defendants who purchased them had not consented. 

As the appellant has not discussed that question in his 
brief, we may assume that that portion of the decree 
below cancelling said tax sales is not objected to. 

It is respectfully submitted that the trial justice com¬ 
mitted no error in the rulings made upon the questions 
presented to him at the trial; there is no error in the 
decree signed by him, and it is therefore submitted that 
the decree passed by the trial court should be affirmed, y 

W. WALTON EDWARDS, 

Attorney for Appellee, 










